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THE SUPREME COURT OF INDIA

CIVIL APPELLATE JURISDICTION
SPECIAL LEAVE PETITION ( C ) NO...}..._..j?’..QQ ..... _.OF 2006

(Against the impugned final judgment/orders dated 1.8.2003, 1.4.2004 &
17.10.2005 in O.P. 9552/2002, R.P. No. 708/2003 in O.P. No. 9552/2002 & C.M.
A. No. 6092/05 in R.P. No. 708/2003 in O.P. No. 9552/2002 passed by the
Hon'ble High Court of Kerala at Ernakulam)

(WITH PRAYER FOR INTERIM RELIEF)

IN THE MATTER OF:

N. KRISHNA PRASAD PETITIONER
VERSUS
STATE OF KERALA & ANR. RESPONDENTS
o
WITH
LACNO. ..o /2006
APPLICATION FOR EXEMPTION FROM FILING CERTIFIED COPY OF THE
ORDERS
AND
B 12006

APPLICATION FOR CONDONATION OF DELAY

PAPER BOOK
(FOR INDEX KINDLY SEE INSIDE)

MR. KRISHNA PRASAD: PETITIONER IN PERSON
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26.1.1950

5.12.1973

1.7.1981

17.5.2001

16.1.2002

30.1.2002
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The Constitution of India providing under Article 164 (3 ) inter alia

LIST OF DATES

for the oath of office to be taken by the Minister for a State under
the Ill Schedule.

The Parliament enacts The Authorized Translations (Central Laws)
Acts 1973. Thereafter renamed as The Authoritative Texts
(Central Laws) Act 1973.

The Central Government brings into force the said Act namely
the Authoritative  Texts (Central Laws ) Act 1973.

The 2™ respondent is sworn in as Chief Minister of Kerala State
and takes oath of office ignoring the Constitution not only he
ignores the official version duly sanctioned under Act 50 of 1973
but the oath taken by him states that he will discharge his duties
“without love’ instead of ‘ without favour * to all manner of people.
Thereafter G.O (P) No. 56/2002/Fin.dated 16.1.02 issued in the
pretext of imposing some additional economy measures to
overcome the financial crisis of the State resulting in withdrawal of
many benefits admissible to Government servants of Kerala with
the approval of the Ministers. A true copy of the Govt. Order No.
G.0. (P) No. 56/2002/Fin. dated 16.1.2002 of the Finance
Department , Govt. of Kerala is annexed to this petition as

ANNEXURE —-P1.

G.O (P) No.38/2002/GAD dated 30.1 .02 was issued imposing some
harsh and inhuman measures to deal with the strike of State
Government Employees from 6.2.02. A true copy of the Govt. Order
No. G.O. (P) No. 38/2002/GAD dated 30.1.2002 of the General

Administration Department, Govt. of Kerala is annexed to this

petition as ANNEXURE —P2.




14.2.2002

3.4.2002

N

C

Petitioner, who is the convenor of the Secretariat Aikyavedi, an
organization representing the employees of the Govanment
Secretariat, Thiruvananthapuram brings to the notice of various
authorities including the President of India that the oath taken by
the Council of Ministers not in accordance with the Constitution

and seeks remedial action.

Petitioner approaches the High Court of Kerala challenging Ext.P1
and Ext.P2 namely G.O (P) 56/2002 and G.O (P) 38/2002 whereby
some of the benefits enjoyed by the Government Staff till date has
been withdrawn. In the O.P it was contended that the Petitioner had
occasion to notice at the time when the present Ministry was sworn
in on 17.5.01 under the leadership of Shri A. K Antony, that none of
the Ministers including the Chief Minister had taken the oath of
ofﬁce in terms of schedule lll of the Constitution of India and on the
other hand they had taken an oath omitting material portions in the
form of oath prescribed under the schedule and substituting in its
place an oath which is not provided for under the Constitution of
India. The following is the English version of the oath required to
be mandatorily taken at the time when the Minister in a State is
sworn in “1, A.B., do.... that | will bear true faith and allegiance to
the constitution of India as by law established (that I will uphold the
sovereignty and integrity of India) that | will faithfully and
conscientiously discharge my duties as a Minister for the State
of ... And that | will do right to all manner of people in accordance
with the Constitution and the law without fear or favour, affection or

ill-will”
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£ The following is the form of oath accepted by the Governor of
f Kerala and administered to Ministers at the time of swearing on

17.5.01 and on a later date.

« | . swear in the name of God/ Allah, that | will bear true
faith and allegiance to the constitution of India as by law
entrusted (that | will uphold the sovereignty and integrity of
India), that | will faithfully and conscientiously discharge my
duties as a Minister for the State of Kerala and that | will do
right to ail manner of people in accordance with the
Constitution and the law without fear or love, affection or ill

will”

A mere look at the oath administered by the Governor to the
Chief Minister and Ministers show that the style ,language
and terminology of the unauthorisedly translated oath is
almost at variance with the official version. Further, the
important and significant expression in the form of oath under
the Constitution namely favour (pakshapatham in
Malayalam) has been totally omitted in the form of oath used
and administered to the present ministers at the time of their
swearing. None of them has used the expression ‘without
favour at the time when they took the oath of office. Instead
they used expression which when literally translated in
English means ‘without love’. The following appears to be the
mandatory words required to be used at the time of oath i.e.
‘bheethi’ (fear), ‘pakshapatham’ (favour), ‘preethi’ (affection)

and ‘vidvesham’ (ill-will). it is submitted that according to the
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Il schedule of the Constitution , the above words are
mandatorily required to be included in the oath, failing which it
would be treated as if there is no oath at all. Admittedly in the
oath taken by the Chief Minister and his ministers on
17.5.2001 and on subsequent dates, the words used aré that
he will act ‘without love' and the word required that he will act
‘without favour’ has been omitted. This change make all the
difference as a Minister who is the elected member Of
legislature cannot act without love to the people of the State
and all the ministers have declared that they will act without
love. At the same time they have not taken the oath that they

will act ‘without favour'.

The petitioner further contented that whenever a statute prescribes
a particular mode of exercise of a procedure , it shall be done in
that manner and no other. If any deviation made, | will make oath
invalid as if no oath has been taken by the ministers. The failure to
take oath in violation of Article 164 (3) of the Constitution of India
and any deviation from the form of oath prescribed under schedule
lll of the Constitution makes illegitimate the powers exercised by
the administration under the said Ministry. The petitioner further
contented that the two Govt. orders Ext. P1 dated 16.1.2002 and
Ext. P2 dated 30.1.2002 passed by the Governor of Kerala, on the
advise tendered by the Ministry which has been illegally and
improperly constituted, cannot have the force of law at all and

cannot be enforced against the Govt. employees.

i imbanea tha natitioners pDraved !




11.4.02

28.6.2002

1.8.2003
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a) to call for the records leading upto EXts. P1 and P2 and
quash the same by the issuance of a writ of Certiorari or
any other appropriate writ, order or direction.

b) To declare that the order Exts. P1 and P2 are
unconstitutional and have no force of law having been
approved and issued by @ Cabinet which has not taken

the oath in terms of the Third schedule of the Constitution.

The Single Judge of High Court refers the matter o the Division

Bench in view of the seriousness of the issue raised.

The Counter affidavit was filed by the Government stating that oath
was taken in Malayalam from 1967 by the translating the oath in
Malayalam from the first time the Government has used the word
‘preethi’ in the oath for the word ‘favour ‘ is to have ‘rhythm’ in the
language used in the oath which is the correct translation of the
words. The allegation of the petitioner that the oath denoted
negation of love was reckless and that there is no deviation by the
Govt. with regard to the preparation of oath in Malayalam. A true
copy of the counter affidavit before the High Court of Kerala dated

28.6.2002 is annexed to this petition as ANNEXURE P-3.

On the mistaken assumption that the impugned orders Exts.P1 and
P2 have been substantially modified, the writ petition was closed.
A true copy of the impugned judgment dated 1.8.2003 is annexed

to this petition (impugned).




4.9.2003

&

Review petition No. 708 of 2003 filed seeking to review the
judgment dated 1.8.2003 on the ground that a reply affidavit
prepared and handover 1o the counsel for the petitioner in
September 2002 was not filed by the counsel in Court. The reply
affidavit had elaborately analyzing the legal, moral and linguistic
dimensions of damage done to the Constitution of India by way of
the swearing in the Ministers of their office taking an unauthorized
Malayalam version of oath . It is further contended that as per
Section 2 of the Authoritative Texts (Central laws) Act, 1973 no
authority other than the President of India is competent to translate
and publish a Malayalam version of Constitution. Any Article or
schedule of Constitution unauthorisedly translated to Malayalam
language cannot be treated as part of the Constitution of India. If
this relevant legal position was considered, it would have altered
the judgment as the Ministers have breached the statutory
provision and took an oath of office before entering their office
based on an unauthorized text of oath instead of the text of oath
contained in schedule Il of the Constitution of Malayalam,
translated and published under the authority of President of India.
Along with the review petition a reply affidavit dated 4.9.03 was
filed by the petitioner stating that the ministers of Kerala have not
taken the oath of office in terms of schedule Il of Constitution in
Malayalam Language as defined under Section 2 of the
Authoritative Texts (Central Laws) Act. The petitioner also quoted
from various Malayalam poems and Gandhian Literature that no
Malayalam speaking person, literate or illiterate will dispute that the
verpal expression ‘sneham’ is an auspicious, positive and noble

quality and in no context it is used as a negative one. But it is not
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known why the defacto Ministers of State had averred it as a

negative quality and pledged to rule without love at the solemn
occasion of oath taking. ‘gneham’ is the Malayalam equivalent of
English word ‘love’ and in literature and common parlance it is
treated at par with this English word ‘love’.

The petitioner further stated that the word ‘preethi’ used in the oath
for the word ‘favour is to have rhythm in the language used in oath
is quite ridiculous and clumsy. The Government have no authority
to introduce any change in the prescribed oath of office to make it a
comic piece for musical entertainment at the cost of the content and
spirit of the Constitution. It was also contended in the review
Petition that oath taken by the Ministers to rule « without love “ in
violation of Article 164 (3) of the Constitution and the issuing if the
impugned orders Annexure p1 and P2 has 2@ cause and

consequence relation. A true copy of the reply affidavit dated 49.03

and the Petition for review dated 4.9.03 of the High Court of Kerala

is filed by the petitioner is annexed to this petition as ANNEXURE

ANNEALVTRE
P-4.and ANNEXURE-P-5 (COLLY).

1.4.2004 Review petition dismissed compounding the mistake in the
earlier judgment by stating that “now Exts.P1 and P2 were
withdrawn also . Hence O.P has become infructous”.Since there
were no other relief prayed in the O.P the review Petition was
dismissed. A true copy of the order dated 1.42004 in RP
n0.708/2003 in O.P 9552 /02 is annexed to this Petition.

‘ (Impugned )

.



14.1.2005

8.4.2005
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Shri A. K Antony, the then Chief Minister resigned and the New
Chief Minister Shri Oommen Chandi assumed office as Chief
Minister on 31.8.04 taking the correct oath in Malayalam as per
section 2 of the Authoritative Text (Central Laws ) Act 1973 . Thus
the Petitioner was successful in bringing a Constitutional

government in the State of Kerala.

Later the State files IA.N0.953 of 2005 in RP.No.708 of 2003
clarifying that “Ext.P1 and ExtP2 Government Orders were not
withdrawn as observed in the judgment. No amendment has been
made to Ext.P2 G.O (P) No.38/02/GAD dated 30.1.2002 and that
a number of amendments have been made to Ext.P1 . Itis further
submitted that Ext.P1 (G.O (P) No.56/02/Fin. dated 16.1.2002) has
been amended by subsequent Government Orders and Ext.P1
(G.O (P) No.38/2002:.'GAD dated 30.1.2002) as such still exists. It
!s submitted that the aforesaid Government Orders are still
enforced ,subject to the amendments  or modification
stated in the aforementioned Government Orders. A true
copy of the interlocutory application dated 14.1.2005 before the

High Court of Kerala is annexed to this petition as ANNEXURE P-6.

In the light of the stand of the government admitting the
continued existence and operation of Exts.P1 and ExtP2
petitioner filed CMA. No.6092 of 2005 in RP.No.708 of 2003
seeking to reopen the judgment and have the matter heard on

merits along with delay condonation petition.
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17.10.2005 The Division Bench however refused to reopen or review its

earlier orders holding that the petitioner could file the
appeal against the same and there is no apparent error yet the
court proceeds to modify its earlier order by substituting the words
‘they were modified” replacing the words “they were already
withdrawn” with reference to Ext.P1 and P2. Delay petition was

also'refused to be condoned. (Impugned)

14.2.2006  Special Leave Petition filed by the petitioner against the O.P. No.
9552/2002 dated 1.8.2003, R.P. No. 708/2003 dated 1.4.2004 &

C.M.A. No. 6052/2005 in R.P. No. 708/2003 in O.P. No. 9552/2002

dated 17.10.2005.




THE SUPREME COURT OF INDIA @
ORDER XVI RULE 4(1) (a)

CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (C) NO......ooviiiiimmmrinnneannnees OF 2006
(WITH PRAYER FOR INTERIM RELIEF)

(UNDER ARTICLE 136 OF THE CONSTITUTION OF INDIA)

POSITION OF THE PARTIES

BETWEEN: IN THE HIGH BEFORE
COURT THIS COURT

In the matter of:
(Against O.P. No. 9552/2002)

N. Krishna Prasad
Convenor, Secretariat
Aikya Vedi, T.C. No. 29/97
M.K_K. Nair Road, Pettah

Thiruvananthapuram
Kerala. Petitioner Petitioner

VERSUS
1. State of Kerala, represented by
The Chief Secretary,
Govt. of Kerala
Thiruvananthapuram
Kerala. Respondent No.1. Respondent No.1

2 The Chief Minister of Kerala (Former)
(Sri. A.K. Antony)

Anjanam

Easwaravilasom Road,

Thiruananthapuram, All are contesting
Kerala. Respondent No.2 Respondents

In the matter of:
(Against R.P. No. 708/2003)

N. Krishna Prasad

Convenor, Secretariat

Aikya Vedi, T.C. No. 29/97

M.K K. Nair Road, Pettah

Thiruvananthapuram

Kerala. Petitioner Petitioner



VERSUS

1. State of Kerala, represented by
The Chief Secretary,
Govt. of Kerala
Thiruvananthapuram
Kerala.

2 The Chief Minister of Kerala (Former)
(Sri. AK. Antony)
Anjanam
Easwaravilasom Road,
Thiruananthapuram,

Respondent No.1. Respondent No.1

All are contesting

Kerala. Respondent No.2 Respondents

In the matter of:

(Against C.M.A.No. 6092/05
in R.P. No. 708/2003 in
O.P. No. 9552/2002)

N. Krishna Prasad
Convenor, Secretariat
Aikya Vedi, T.C. No. 29/97
M.K_K. Nair Road, Pettah
Thiruvananthapuram

Kerala. Petitioner Petitioner

VERSUS

1. State of Kerala, represented by
The Chief Secretary,
Govt. of Kerala
Thiruvananthapuram

Kerala. Respondent No.1. Respondent No. 1

2 The Chief Minister of Kerala (Former)
(Sri. A.K. Antony)
Anjanam
Easwaravilasom Road,
Thiruananthapuram,

All are contesting

Kerala. Respondent No.2 Respondents

TO,

The Hon’ble Chief Justice of india
And His Companion Justices of the
Hon’ble Supreme Court of India.

The humble petition of the
Petitioner above named
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1. That the petitioner herein prefers this Special Leave Petition against the

MOST RESPECTFULLY SHOWETH

impugned final judgment/orders dated 1.8.2003, 1.4.2004 & 17.10.2005
passed by the Hon’ble High Court of Kerala at Ernakulam in O.P.
9552/2002, R.P. No. 708/2003 in O.P. No. 9552/2002 & C.M. A. No.
6092/05 in R.P. No. 708/2003 in O.P. No. 9552/2002 whereby the High
Court simply made correction to the statement that the G.O’s were

amended and refused to interfere in the Original Petition.

2. QUESTION OF LAW

A. Whether the High Court is justified in closing the case on the ground that
Ext.P1 and P2 impugned orders have been modified/withdrawn whereas
as admitted by the Government of Kerala Ext.P1 with modification and
Ext.P2 without any modification still exist and are still enforced?

B. In the light of the stand taken in 1.A.N0.953 of 2005 by the Government
that the impugned orders still exist and are being enforced, was not the
High Court required to enter into the validity of Ext.P1 and P2 on its
merits in the light of the issues raised in the writ petition?

C. Whether the High Court was justified in adopting a technical approach in

the matter ?

D. Whether the delay ought to have been condoned in the facts and
circumstances of the case ?

E. Whether a remand of the case to the High Court for fresh consideration

on merits would meet the ends of Justice ?.
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The petitioner state that no other petition seeking leave to appeal has

DECLARATION IN TERMS OF RULE 4(2)

been filed by the petitioner against the impugned judgment and order.

DECLARATION IN TERMS OF RULE 6:

The Annexures P/1 to P/ 6 produced along with the Special Leave Petition
is true copy of the pleadings/document which formed part of the record of
the case in the Courts below against whose order the leave to appeal is

sought for in this petition.
5. GROUNDS:

A. From 1.A.N0.953 of 2005 the undisputed position emerges that Ext.P1
and P2 as such still exist and are being enforced. Ext.P2 continues
without any modification and Ext.P1 with some modification still

operates. In the circumstances ,the High Court ought not to have closed

the issue.

B. The foundation/raison detre of the judgment dated 1.8.2003 closing the
issue was that Ext.P1 and P2 had been modified. On this reasoning the
Division Bench had not considered the merits of the issues raised in the
writ petition. Now that this foundation has fallen in the light of the
admitted stand of the State in 1.A.N0.953/05, the High Court was bound
to set aside the judgment dated 1.8.2003 and adjudicate on the merits

of the issue.

C. In the order on the review petition the High Court compounded its earlier
mistakes by referring to Exts.P1 and P2 as not only modified but also as

withdrawn.When the correct facts were brought to the notice of Court in




" CMA No.6092 of 2005 , while accepting that its earlier order was a
mistake , the High Court merely corrected the sentence in the judgment
without appreciating the impact of the alteration. If Ext.P1 and P2 have

not been withdrawn but only modified (insignificantly in Ext.P1 and not

in Ext.P2) the whole issue of the validity / vires of Ext.P1 and Ext.P2
were liable to be opened and examined afresh.

D. There would be no occasion to find that the writ petition had become
infructuous. Ext.P1 and P2 being still inforce the challenge for the
petitioner to the same has to be examined on its merit and the matter is

liable to be remanded to the High Court for disposal on merits.

E. The delay also ought to have been condoned in the circumstances
explained in the case.

F. The oath taken by the Ministers to rule ‘without love’ is in violation of
Article 164 (3 ) and the issuing of the impugned orders Annexure P1&
P2 by the Council of Ministers have cause and consequence relation.

This aspect ought to have been examined by the High Court.

6. GROUNDS FOR INTERIM RELIEFS:

No Interim relief prayed for.

0 MAIN PRAYER:

It is therefore, respectfully prayed that this Hon’ble Court may be pleased
to:
(a) grant Special Leave to appeal against the impugned final

judgment/orders dated 1.8.2003, 1.4.2004 & 17.10.2005 passed
by the Hon'ble High Court of Kerala at Ernakulam in O.P.
9552/2002, R.P. No. 708/2003 in O.P. No. 9552/2002 & C.M. A.

No. 6092/05 in R.P. No. 708/2003 in O.P. No. 9552/2002.

S NS S



15

(b) Pass any order or further orders as this Hon'ble Court may deem

fit and proper in the facts and circumstances of the case and in

the interest of justice.

8.  PRAYER FOR INTERIM RELIEF:

No interim relief prayed for.

AND FOR THIS ACT OF KINDNESS THE HUMBLE PETITIONERS AS IN DUTY
BOUND SHALL EVER PRAY.

Drawn on: 11.2..2006
New Delhi.
Filed on: 1§4.2.2006

DRAWN AND FILED BY:

(KRISHNA PRASAD)
PETITIONER IN PERSON



THE SUPREME COURT OF INDIA / Cf/

CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (C)NO........ccoooeiiiiiiniin, OF 2006

IN THE MATTER OF:

N. Krishna Prasad Petitioner

VERSUS

State of Kerala & Anr. Respondents

CERTIFICATE

Certified that the Special Leave Petition is confined only to the pleadings
before the Courts whose order is challenged and the other documents relied
upon in those proceedings. That no additional facts, documents or grounds have
been taken and relied upon by the petitioner in this Special Leave petition. It is
further certified that the copies of the document/Annexures attached to the
Special Leave Petition are necessary to answer the question of law raised in the
petition or to make out grounds urged in the Special Leave petition for
consideration of this Hon'ble Court. This certificate is given on the basis of the
instructions given by the petitioners/person authorized by the petitioners whose

Affidavit is filed in support of the Special Leave petition.

FILED BY

(KRISHNA PRASAD)
PETITIONER IN PERSON
Filed on: 14.2.2006




