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Before the Hon'ble High Court of Kerals at
Ernakulan
a,,.‘s.nof. © TN ef 2002
Bttt N
H.&rm: Wnﬁ
Gonvenor, Secretariasi N-WG Yau
ki 39/97 H.K.K.Ngir Road
FPettah, ihiruvansathapurem,
V/s
Bgspondsnis:~
1. State of Kerals, represented by the
Chief Bacretm, ﬁwaraunt ol Rerala
Thiruvenanthapuran,

2, The Chief Himister of Kerala (Sri sK.sntesy)
Swritnrixt, himumthwum

ORIGINAL PETIFION UNDER ARSICLE 206 OF ‘THE COBSTITURIGE &9
INDIA

Ae  Zhe address for service of tiu petitionsr i3
that of his Counasl M/e K. Ramakusar,

and Rajkumer P, Advosates, &mthmy&l m-tu)-n-
Lane, Velanjambalem, mm. Kochi - 682 016,

B. The sddress for servics of the respondent is a8
shoun above. _ . . |

The above named potitioner begs to state o8 m;m-

"~ e ‘This is an spplication sesking to quash em
order issued by the Covernment of Keruls on date
16.1.2002, withdrawing sose of the benefits enjoyed by
the &vmﬂ Bteff till da‘tu, copy of whieh is

produses horwma end marked s Exuaibit Pi, FProtesting
againat the high hended setion of the Governnent in
thmtingmamrlm Bxhibit P4 ummtd
the State, the smployees had mno other altersative thanm

to go on strike. mwwmm
order as G.0.(P) 38/2002/GAD dated 30tk Jamuary,2002,
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cory of which is produced herewith snd marked as
Exhibit P2, It is the validity of those two orders
that are challenged im this Origimal Petitica,

24 The petitioner is the Convenor of the .
Sscratariat Alkyavedi, an orgamisstion representing the

employees of the Government Seeretariat, Thiruvananthapuras,
The mesbers of the said essocistieon had eisec been oR
strike and they sre all sdversely effested by the orders
Exhibits P1 and P2, The petitioner had occasion %o
notice at the time when the present Ministry was sworn
in on the 17th of May, 2001 under the leadership of

3ri A.K.Antony, that none of the mimisters including
the Chief Minister had taken the ocath of office im

terus of Seheduls III of the Constitutiom of Indla and
that on the olher hapd they had tskem an oath omitiing
material portions in the fora of ocatlh preseribed under
the schedule asnd substitutimg im it place s» osth which
is not previded for under the Constitution of India.

The following is the Malsyalsm version of the oath of
office required to be Mfﬁiﬁlf takia at the time when
a minfster in a State is zhmwm gworm in as suchs

B YAeB, 800 vseothat I will

Sake @0f R nlEce @l bear t!ﬁ’l'ﬁitﬁ‘iﬂ"nx-mu
e too, Eﬁmﬁ"”ﬁm B to the Constitution of Tndis es

Fiefte by law established,{that I will
uphold the sovereighty and integrity
of Indie) that I will Taithfully
and conscientiocusly discharge my
dutiez ss a Minister for the State
ofeees and that I will do right te
2l]l manner ¢f people in ac¢cordance
with the Constitution and the law
without fear or favour,affection
ar 111-.1.11'-




48 the officfal translatfen. Howsver im the Kerala
Statas for soas time past the Maluyslsam version of ssth
adainiztered by the Govermer has been shelly dizferent.
Ihe following 18 the form nf osth astepted by the
Governor of Kerals engd “Wainistered t2 ainisters

"L veees swear in the name 6!'@&%11!&.'“&1: I will
besr true faith and slleglance to the Gonstinueion
of India as by lew 8tablished, (that I wili aphold
the sovireigatty emd itegrity of India), thet I wiyy
faiehfully end comscienticusly discherge my duties as

6o right to all RAnner of people in SCCOE . with the
“omptitution anad the lav without fear or m “affection, or iliwil

A mere Yook at the uaumnqnwmw
to the Cnter Minister und ainiaters shew that the
important and llw;;t__:qwmmfin the form of
€avour) has been totally onttted in the form of oath
used and um#w %o the presant ministers at the
time of their swearing, Fone of thes has used the
expressicn *without Tavour' at the time whenm they too:

the ocath of office, Instead M“mw
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¢ WUTLT T Y nteh 1iterally translated ix Emglish
meang 'without love'y The following appear tc be the
a&ndatory uordu required to ke used at the time of the
aath ] (Loar), "~ =" J'm(tavaur), £:5 —ﬁl
(affection), "-J\“_J ~Ho (11l-will). It ia submitted
that according to the III Schedule of the ﬂnmatitutian.
the aPove words are megndgtorily required to be included
in the ocath, failing which it would be troated as ir
thers is no oath at all. Admittedly in the oath tllil
by the Chief Minister uwd his ministerz on 1?.&.2%01
shd on subsequent dates, the words used | (fear),

(—41"%) (sffection), rw‘:’mﬂ‘tlwe). ™ ‘uiiil-vill).
The important end significant uexﬁ that svery minister
is required to take thst he wiliﬁiﬁt"ﬁlthaut favourt
kas been omitted and instesd he hos been made to swear
he will sot 'without love', It is submitted that the
change makes all thn difference in the entire ocath
taking, While a uﬁmt.r who 1 picked up from the
demecratically elected maahaws of the Legislature,
cannot act without love to the paople of the State,
all the ministers have declared that they will asct
'without love', At the uaintine they have not taken
the oath that they will a.*‘;‘! twithout fevour', It is
submitted that the omiszion and the difference in the
words are far too significant and net trival to 2e
ignored, No -1naztai is expeeted te take aum oath
under which he says he will ast "without love' to the
people of Kerala while he should taktf an oath ‘without
favour!, The effect of the oath is that while Be will
act 'witha® favour'!, he will act 'without love', &
result pregnent with significsnce and far too importaut,
a differencs not to be lightly brushed aside of too
trival. 'Love' or 'snehas’ iz salayalas, is s cardinal
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tnm.g possessad sad raquired to de poasessed by any
Buman being, It 1: m«u thﬂ in the lamd of
Kumaren Asan, the remcwned pc-t, vho pmmm |
® MY Rnn T (e -JL’“ ol ﬂaeﬂwi'. our lhﬂ-l Mﬂm
enter upen urﬂ.ﬂe, with an n;tlt th;t tluy 1111 wt
withouvt 'sneham’ {lwq}f

5. The petitioner respectfully subsits that theddver

® stetute prescribés a particular'ssds of ewéreise of o
procedure, it shall bo done in that mannesr and hé ofner,
This is 3 principle recognised over the years fyem tke
decision of the Privy Coumeil im Tayler Vis Tayler and
epproved by the Supreme Court of Indie, Whem the'

Suprese € 'document of the country, namély the Gonstitutionm
of India, prescribes s particular fora of cath u.f.t!
significant meenings at€ached to 4t, mo devietica Lres
thet is admisidle. If ary such deviation is mede, it will
mcke the osth invalid and a8 1f 1o cath has bsem taken

by the ministers., Admittedly it will be cléesr from ths
Video tape recorded at the time &f ‘Swearing of the
ministers in the present cubinet, that they heve taken
oath in the wrong fors centrary to what is preseribed
under the Constitutiom of Indis., This is moye significent
and pronounved in the case of certein ministers Jike

Sri K.iM.Manl, the Minister for Revenue and ari Egpdavoer
Sadasiven, the Minister fop Eiectricity, who ars blessed
with a type of volcs carefully modulated iv cowparisom
with others. The cath takem by the gforesaid two
Rinisters were so mwh specific and crystal eloaw, -
partisularly, when they declared in malayslss Janguege
that they will ect !without leve'; It is yefortumate

that such & petent deviation has crept in,  snd en eath
Bot provided for in the mest importast dosumest of the
ecuntry, masely the Comstitutios of India, hgs Desm
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saministered to the ministers in the present cabismet
headed by Sri A.K.Antony. ALl the ministers in the.
presant cabinet, therefore, Bave failed to take oath "
that they will est twithout' feweur’, a defeet, whish =
it is submitted is fatal o the very cath sdministered
to them, It is therefors, subaitted that there has been
uwnn&mwmdmwﬁm
Cabinet headed by Sri A.K.Antoay, \hl took oath om the
17%h of May,2001 end on mmqu-t lm. sdninistered ™
to them by his mu-r. mwunrd- ‘The
fajlure to take cath in vielatiem of uﬁa-‘lﬁ G)
of the mnxmtm d India and any “deviation lm the
:munummtmwmmhmdm
Constitution makes mmuuu th- powers exereised
by the Illill.i.l‘tn‘tlnl under m said m:uf. Artiele
164 (3) reads as 1’011#“:- ' SRl

"Before a um-tu- enters upon his effice,

the Ihumr m.n allinhhr to hin the

oaths of offics and of searesy acsording

to the famht mttarmmnhm

Third Schedule”,
T

It s submitted that a refersnce to the sems shows
that the sams is abaclutely mendatory end the fors set
out or the purpese in the Third Schedule cannet be
deviated froa in any saoner and has to be sdhered to.
'mzmmhmnummm-.-mm
tnuuuummm.mmnmmthm
drmu-mummummhmmmm
-Mu&.mmnwnm. nunuu _
mmuuumtmmavmn "
sduinistersd the oath dfd not knev malayalam, all the
ministers themgalves resd out the cath is llll!l;li
onitting the importent pertiom and imsluding the perticas
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net eovered uhrthﬁul llhllnhll’ the Censtitution
of India, It is thll'!fm. Mﬁﬂ that there has
baen no Mﬂnnm:#uﬁuﬁ-pmm“

s sontemplated undsy m. 1“ (J} Iﬂl II i?l m-tm I
Cabinet, '

e g SES s 4
& m mmmr m 48 oot Mmmc all the
astions that have Ben taken by the present:atnistey.
He is confining to the reliefs in'a0 o as the Goverssent
s=ployees are consermad. Mis is particulariy bSecause
of the defecto dootrins evolved im - B.K.Keposs /e -
daraliths (JT 2001 (5) 36 40) Wil epply to the'wald
official asotioms, However, ss regards the erders
Fegarding withdrawel of bemefits to the governsent
staff, it is submitted that the said orders will have '
%o be deslared wholly bad as 4%.was mete on the advice
of an ineligivle Ministry, whose Ministers hive w6t beéen
sduinigtered the cath sccording to the mand atory
provisions of law, This is partiewlarly so because the
decision has been takton without say love M&%
w Ssployess as their existing rights have besn
lnuhllr and cmuelly teken avey from thes sven witheut
notise to thea, In afdition to that the: lltlrll:imt
F2 has also been passed in Aisller state of mind ¢ ¥he
ministers were acting without.amy love to their ova
suployees. The petitioner thmtm. respeohinmlly .
niﬂt-tmth-mmnpﬂthﬂlMﬂ
Esrala, nmmlu m-qw-mmmmm
been {1legally emd l.l;u'om, mﬂp‘ﬁ, cannot have
the forde of lav at all anl sganot be enferced against
the government nphrnl. ﬂu ?ﬂ"m m-s a;
government np‘.l.wn h:l.un.f h lut .llttrﬂﬂ ln
challenging or munn: l'lhll' nu:r- 23 he 15 mot
li.rcm:r affected by n:n. He thlrﬂm, is pot
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imviting this court ¢o pronounce upen the validity of

othar orders as at the coment, it ia of ne m to
him, '

5.  The petitioner slso raspestfully submits thet by
nmdl-Mmﬂﬁ-mwmm
8CC 713 end 1990 (2) SCC 173, the Suprems Court s
declared th-tmhnmhmlnuﬁmr
Constitution of Indis will disqualify persons sot ‘t.uu
the osth in the’ thtwﬂmnu. m at
the time of subaitting the mm. 2 M“nto kas
ut.nunthum-nhth-mmmw.
Fallure to do #0, will emtail disgualificstbn te heold
the effice for which the ceth 18 sdninistered. Since
none of the ministers im the present nunt has taken
the oath in the preseribed fors they lack Jurisdietion
to sdvise the Uovermor for the issuange of Exhibits P
and P2, Adaitedly those orders have beea issued on the
basis of a decision of the Gadinet composed of ministers
who have not Saken the oath in the preseribed semner.

It is sudsitted thersfore, that thoae two orders sre
1table to be declared uncesstitutionsl, void end made
without jurisdietion by persons incempetent im law to
do s0 and who could mot have exercised the power of
forsulating such policies and issuing sush orders.

6.  The petitioner alse respestfully submits that
m-mmm‘mwmm respondent is new
mthmﬂunmmuthmm-:mm
hnk.muu;mmwmm.m same
will have far reaching mwﬂmtma

the Stata. 4n mmmm constituted body,
cannot p-lﬂﬂ_'l such mmm m 1ike megotisting
with a foreigs bank which {11 have serious implications
en the State Exschequer. The entire costract, if say,
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is likely to be declared illegal, i the present sinistry

-;,I. The Very proposal
therefore, to negotiate ﬁﬁh the ADB hya“ih pmm
Mnutry 1: s.nmtwi?‘n thtr éo’ not m ﬂu m
under the Consti mfu’ on of !uu._ a'te @ 86,

7.  The petitionsr mpmtuu; m:- g.t though
Mhdmhtdmtthcnhﬂmhﬁlhﬁ:?ﬂiﬁ#tﬁ
India by @ representation ut-l 1# E.M, uw 01‘ m
1s produced hmuMWumnn "
date no :tmm-hntmtnmm mm-
enosalies mth-uihwtawdﬁa_m fm&mg.
‘M“ cath 1:; th- :?p;l ton. IM e.m,.‘zrﬂ—’ okt
pntlt.taur nlwttuuy mmu tnt ﬂn qnmprhh
mu;hrm unuu umthlthhﬁm &1l
mmmr-mmuhq-mummﬂh

be edsinistersd a proper esth bufore they di: sharge thesr
efficial m:tzm and vase nrlm m-u ‘l’ um.

of power uanyu by them as im-tm. "

8. The feulty oath taking also shows Mow mueh -
nagligent, indiffgrent and !lmom the top ;
sdainistrative machinery of ths Statey composed eff
efficers of the Indian Aduinistrative Ecﬂm;
have besn oritieising the other Governsent stpioyass
of not working et all. It shows ‘thet the 145 officers
in charge of such matters ere sither wholly ifignavant
oF indifferent tovards acgurate drafting of the eath
at the time of arrsnging the sath-taking CErERONY .

Tha petitioner in the above cireumstamses pray
for veliefs $rom this Hon'Ble Court on the follouing
mainly among sther



ROUNDS

A, .MWHdw1M1ﬂhwuﬂﬂﬁtﬂwthlnﬁ
Schedule of the Comstitutien of ‘Indis has'tc be
mandstorily administered to ministers of different
States in India at the immw enter upon thelr
office. It is the conceded Gase of the respandents that
the oath sdainistered to the ministers im the preseat
Cabinet headed by the second respondent, has been done
in deviation from the form of osth prestribed under the
Constitution of India and tBe ath takem by them was
worded differently and not es préseribed in the
Constitution of India, The important snd significent
word "without favour® has been ﬂi{tﬂ in the: outh
sdministered to the mexbers of m Cabinet Wﬂ by
the second respondent, At the same time a word mot
prescribed in the Comstituticm of India, which in
English language will read *without love' Hes beenm
ineluded Im the oath sdministered to the current ministers
holding the ofiice im the Hinisgtry headed by the :M-
respondent. Though the osth, it is submitted with
respect, has been implesented in fssuing the twe orders
which are detriangmtal to the employ of the State
Goumn/l,f,fha ordesrs have s ina orusl msnmer
and will inflict memimum inconveniencs sid injustice

to the employess. By reason of the fa0%f that there has
been total failure by mesbers of the Cabinet hesded by
the second regpomduist to take oath preseridbed under ths
Constitution of India, they latk the power to issue
ordars like Exhibite PV ;nl 44 o thlr ar'e mtm
in law to issue :uch arhrl. It iz :uhuittﬂ that the
orders issued by persons who do not have the
eonstitutionsl macdate or right to hold the office %o
which they have not besn properly adsinistered with gn
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oath, which is sandatorily required to be taken weler

the Constitutiom, eannot be enforced in lay at all. The
two orders impugned im this case, Exhibits F1 and P2,
therefore, are iisble to be dsclared wholly unconstitutional
and wnenforossble againat the employess of the State of
Xerala., These orders will have %o be deslzred monest

in the eyes ptlpmﬂiwmthmtmd gt all either
against the ﬂﬂk:lu eqhwl or the Government

eaployses as & uha'.l-. The pdiﬂanﬂ- “thanﬁh. respectiully
submits that thuu two nnlm m lla’hl- te be set aside

as mmt!.tuuml and w:l.l m hn nrn &:l.' law,. Ko
Ggvernment mlnyu lhuli 'hl miu uiar?‘ during the
period of utrik- III ﬂ'lm he namtn pﬁﬂiﬂipﬂ:d

. a8 Exhibit Pa m ng force of lav. Similarly so

goverbment lmwi ;ghall be denied the benefits that

ke has been enjeying pursvant to Exdibit P order as

that order is whelly umsnfercesble in law by reason of

the grounds urged above,

B, The petitioner has no other l'u;ﬂ' provided in lav
then to seek reliefs from this Hon'ble Court. Though

he had petitioned the President of India, mo steps have
been taken for cerrecting tht._gtmt pistake in the satlh
which has been esdainistered at th!. t:hu of the oath-taking
in May,2001. 7This will bring about an sdministrative
desd-lock 48 the State which will not be condusive te

the interests of the State, The pstitiomer thersiole,

is seeking epprosriate interim orders also staying the
{splementation of Exhibits P1 and F2 orders.

For the foregoing reasons the patiti uur
respectfully prays that this Hon'ble Court may be
vlegsads
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a) To eall for the recerds leading upto
Exhibits P! and P2 end quash the
same by the issusnce of a Writ of
Certiorari or amy other sppropriate
writ, order or direetionm. |

) %o defilare that the orders Rehibits
P1 and P2 are unsonstitutional and
Bave no force of law having Geen.
approved and issued by a Cabinet
which has not tahen the eath inm
terms of the Third Schadule of the
Constitution,

¢) To issus such other writs, orders or
directions ag this Hoa'ble #owtur 4
desm £it and proper in the eircust tances
of th; case, '

Dated this the 5rd day of 4pril,2082

Petitioner

Gounzel for the petitiomer



